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Presidential Signing Statements Act of 2007


This bill was introduced by Senator Arlen Specter (R-PA) in the Senate on June 29, 2007 [1].  It is a reintroduction of the same bill from 2006, with minor changes.  So far, it has been read twice and referred to the Senate Judiciary Committee which Specter formerly chaired.  It's 2006 predecessor was also referred to the Senate Judiciary Committee and expired there with the end of the 109th Congress on December 9, 2006.


This bill's legislative text [2] is short.  Senator Specter's floor statement introducing the bill is nearly as long as the bill and gives more details for the reasoning of the bill.  Concisely put, the goal of this bill is to disambiguate presidential signing statements: “In determining the meaning of any Act of Congress, no Federal or State court shall rely on or defer to a presidential signing statement as a source of authority.”


A presidential signing statement is written statement by the President that is made when the bill is signed into law [3].  Technically, there are three types of signing statements: constitutional, political, and rhetorical.  Constitutional statements clarify the president's interpretation of the law in accordance with his interpretation of the constitution.  Political statements clarify vague terms in order to guide executive agencies in its enforcement.  Rhetorical statements are simply public statements meant for the president's constituency.  When people typically discuss signing statements as a problem, they are referring to constitutional statements because these can have a strong influence on the actual execution of the law.


Why is this bill being introduced?  The first president to issue a signing statement was James Monroe [4].  Until recently, signing statements were typically rhetorical or political and rarely made.  Examining the numbers, a marked trend can be observed in signing statements becoming more frequent.  Before 1980, only 75 signing statements had ever been issued.  From 1980 to 2000, 347 additional statements had been made.  From 2000 to 2006, another 134 had been made.  The 134 statements made by the Bush Administration between 2000 and 2006 amount to an actual challenge of 810 federal laws [4].


George W. Bush's signing statements are especially controversial now because in many of them he directly challenges or claims immunity from having to obey or execute portions of law [5][6].  According to a lengthy article in the Boston Globe from April 2006,


“Among the laws Bush said he can ignore are military rules and regulations, affirmative-action provisions, requirements that Congress be told about immigration services problems, ''whistle-blower" protections for nuclear regulatory officials, and safeguards against political interference in federally funded research.”


These are certainly not obscure corner cases one might find while implementing a vague law, but important pieces of laws which may touch many people.  A good example is the McCain Detainee Amendment, which prohibits torture of anyone being held by the United States:

“The executive branch shall construe... the Act, relating to detainees, in a manner consistent with the constitutional authority of the President to supervise the unitary executive branch and as Commander in Chief and consistent with the constitutional limitations on the judicial power....”


This is vague enough to allow the government to torture people anyway, which can effectively be a nullification of a law the president passed if people do get tortured.  Another bold example is the statement the president attached to the reauthorization of the USA Patriot Act in March of 2006 [7]:

“The executive branch shall construe the provisions . . . that call for furnishing information to entities outside the executive branch . . . in a manner consistent with the president's constitutional authority to supervise the unitary executive branch and to withhold information . . . “


The USA Patriot Act has several provisions to keep track of the use of this law in order to avoid abuses by the executive.  With that signing statement, the President seems to be reserving the right to ignore such provisions if he conveniently feels it undermines his authority.


Presidential Signing Statements don't actually carry any force of law, but they represent a statement of intent by the President.  If the President writes that he is going to choose to ignore parts of the law in question, it is unavoidable to make the supposition that he might actually ignore those parts when the situations come up, since he said that he would do so.  In Arlen Specter's floor statement introducing the Presidential Signing Statements Act of 2007, he says:

“The recent GAO report on Presidential Signing Statements found that Federal courts cited or referred to presidential signing statements in 137 different opinions reported from 1945 to May 2007. It also shows that the Supreme Court's reliance on presidential signing statements has been sporadic and unpredictable. In some cases, such as United States v. Lopez, 115 S.Ct. 1624 at 1631, 1995, where the Court struck down the Gun-Free School Zones Act, the Supreme Court has relied on Presidential signing statements as a source of authority to interpret an act, while in other cases, such as the military tribunals case, Hamdan v. Rumsfeld, 126 S.Ct. 2749 (2006), Scalia dissenting, it has conspicuously declined to do so. This inconsistency has the unfortunate result of rendering the effect of Presidential signing statements on Federal law unpredictable.”


So there is quite a bit of legal ambiguity regarding signing statements.  Do they have legal weight or not?  Senator Specter points out that with such inconsistent reliance on signing statements, one cannot predict the law as well.  In the larger sense of discussing balance of power, this becomes an important point because even though the statements have no official weight, they may be a written intent to ignore the law.  People must then speculate about potential law-breaking, which is veiled behind curtain of “national security” since that is typically the area where the President is reserving his right.


Thus, it is difficult to survey the extent of abuse of these signing statements.  Does the President actually do what he says he does and ignore portions of law as written by Congress?  In the case of the Patriot Act, it actually has been found out that the FBI abused their increased surveillance power given to them by the Patriot Act [8]:

“An internal FBI audit has found that the bureau potentially violated the law or agency rules more than 1,000 times while collecting data about domestic phone calls, e-mails and financial transactions in recent years, far more than was documented in a Justice Department report in March that ignited bipartisan congressional criticism.”


The fact that abuses are known to have taken place now leads one to the supposition that more abuses can take place in other areas of the government.  The best argument in the government's favor here is that these abuses are simply administrative errors and accidents, not overt malicious intent.  It still represents an erosion on the limits of executive power: if mistakes like this can happen simply by human nature, and the President is encouraging at the minimum a lax behavior on the matter if not an actual endorsement of it, and it is all veiled in secrecy, then the executive could possibly be stepping well outside its boundaries as set forth by the Congress.


The Government Accountability Office recently conducted a study [9] that throws more fuel on the speculative fire.  The GAO studied signing statements attached to more benign spending bills (as opposed to more controversial stuff like security or oversight) and found that in the 19 provisions they examined which were disputed by signing statements, 6 were not executed as written.  That is a 31.5% that is potentially abused, but with such a small figure its possible that it happens to be an anomaly or the abuses are simply clerical mistakes and not major intentional cases of law breaking.


Even though much of the information on abuses of signing statement may be considered circumstantial, it is undeniable that they represent a point of contention between the executive and legislative branches in the larger context of the structure of our government.  As our Constitution is written, the Congress writes the laws and the executive “faithfully executes” them.  The President's check on Congress is his veto power, and their check on his veto power is the ability to overrule it with a 2/3 approval vote.  This is supposed to balance out.  If it turns out that signing statements become frequently referenced in court decisions on the interpretation of law, or that indeed the President does what he says in some of the statements, then he is effectively able to rewrite portions of laws after Congress has approved it.  He thus gains additional legislative power beyond his normal yes/no input on laws.


To frame the discussion in terms of power, principle, and process, the use of signing statements is most certainly a power and process issue.  It is a power issue in the sense that the President commands most of the physical power in our government and that his signing statements represent an attempt to resist containment of that power.  It is a process issue in the sense that there is a process for something to go from an idea in someone's head to a law that everyone must obey, and expanded use of signing statements changes who that lawmaking power rests with.


Frequently in his signing statements, George W. Bush invokes his power as Commander in Chief during a time of war, his responsibility for national security, etc, as reasons him to override portions of law which represent restrictions on what he can do.  This reasoning as a whole is called the Unitary Executive Theory [10].  It considers the clauses in the Constitution concerning the President being the Commander in Chief and “The executive Power shall be vested in a President of the United States of America” to conclude that all executive in power in our government rests with the President at the top, and can only ever belong to him.  As such, Congress would not be able to take it away and create separate executive bodies since it is granted solely to him in the Constitution.  This becomes a very executive-friendly take on how the balance of power is laid out in the Constitution.


This theory doesn't include the ability to usurp legislative power, simply the consolidation of executive power.  Under this reasoning, the executive should still be responsible for faithfully enforcing laws, but the gray area comes where new laws could be construed as stepping on absolutisms from the Constitution such as “Commander in Chief”.  This kind of relies on the existence of a war, with long wars being especially useful in maintaining such power, and a discussion of it would be a matter for another paper.  So far, this discussion has not been explicitly ruled on yet so it is undecided.  


As Congress continues to create new laws it will surely be rebuffed by signing statements in the future.  This bill by Arlen Specter represents another step in the dispute over how far the executive's power really goes.  Eventually, this issue may come to a head as the Congress and the President vie over who gets a say in crucial policies.  At that point, the Judiciary will have to weigh in on the dispute which will really involve all three branches of government, as the Judiciary's ability to decide at all may be contested as well since the struggle is based around some very fundamental distinctions and definitions in the Constitution.  It will be very interesting to see how it plays out.  In the specific case of this bill, if it were to go before the President, just the signing statement on it may be an interesting piece of reasoning.
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